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* John W Mes, Eſquire, - = » Plaintiff in Error. 

„ Dur Sovereign Lord the King, - Defendant in Error. 
LEE On an Information for printing and publiſhing a ſeditious Libel, intituled, 

I * = . SY 4 | | | | a - jo N 92 | | : TOE C723 
—_— - | | OY „ The North Briton, Ne. a | . 
1 e- 2am e- DOITTDT Venere! Uhe Office of Attorney General being 
. _ _ _ vacant), filed an Information, Ex cio, in his Majeſty's Court of Xia s Bench, againſt Fobn Wilkes, 
1 To Efqoire, the Plaintiff in Error; which Information ſtates, that before the printing and publiſhing the 
1 ſeditious and ſcandalous Libel therein-after mentioned, to wit, on the 19th Day of April, in the Third 
— | Tear of his preſent Majeſty's Reign, his Majeſty did make and deliver a moſt gracious Speech from 
= his Throne, ro the Purport and E 2 therein ſet forth; and that the ſaid Fobn Wilkes, moſt audaciouſly, wickedly, 
= and ſeditiouſly deviſing, and intending to vilify and traduce his Majeſty, and his Government of this Realm; to 
1 2 and diſparage his Veracity and Honour; and to repreſent, and cauſe it to be believed, amongſt his 
1 Majeſty's Subjects, that his ſaid moſt gracious Speech contained Falſities, and groſs Impoſitions upon the 
HS Public; and that his Majeſty had ſuffered the Honour of his Crown to be ſunk, debaſed, and proſtituted, and 
1 had given his Name as a Sanction to the moſt odious Meaſures of Government; and al, moſt wickedly, 
=. unlawfully, and feditiouſly deviſing, intending, and endeavouring, as far as in him the ſaid Fobn Wilkes lay, to 

i MY — Diſobedience and Inſurrections amongſt 195 Subjects of this Realm, and to violate and diſturb the public 

Fo _ Franquility, good Order, and. Peace of this Kingdom ; after the making and Delivery of the aforeſaid Speech 
1 _ {tharis to ſay) on the 2d Day of Auguſt, in the ſaid Third Year of the Reign of our faid Lond the King, 
1 unlawfully, wickedly, ſeditiouſly, and maliciouſly publiſhed, and cauſed to be printed and publiſhed, a certain 
1 malignant, ſeditious, and ſcandalous Book and Libel, intituled “ The North Briton,” in one Part whereof, inti- 
BR tuled, N“ XLV. Sarardoy April 2 gd, 1763. were then and there contained (amongſt other Things) divers mali- 
enen, to the Elie. in che faid Jaſormatian ſet orm. 

deen There is'a Second Ebunt in the Information, charging that the aforeſaid Fobn #ilkes again maſt audaciouy 


mickey, and{cflitiouſly devihng, intending, and endeavcuring to vilify and traduce his Majeſty, and his-Gvverns 
TY  mefitofrhisRealtztoimpeach, PN and defarne his Veracity and Honour and to repreſent, and cauſe it to be 
_— Sebstiſhy believed, amongſt the Subjects of this Realm, that his Majeſty had ſuffered the Honour of tiis Crown 
BE tobe ſunk and debaſed, and had proſtituted his Name, in order to give a Sanction to the moſt odious Meaſures, © 
znd to the, moſt unjuſtifiable Declarations from his Throne: And-alſa moſt wickedly and ſeditiouſiy deviſing and 
ending co esche Am "gh the SuljeQs of this Realm, a general Djſcontenc and Diſaffection to his Majeſty's 
overiiment. and a "Spirit of Diſobedience to the, Laws of this Realm, and maliciqufly to violate and dite 
public Peace, good Order, and Franquillity of thi Kingdom; after the Making and Delivery of the aforeſaid 
= Speech (that is to ſay) on the 2d Day of Auguſt aforeſaid, unlawfully, wickedly, and ſeditiouſly publiſhed, and 
—_— cauſed to be priated and publiſhed, a certain other malicious, ſeditious, and ſcandalous Libel, intituled, N XL,V. _ 
r d ana 3. 
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Same Term, Mr. Wilkes rained a Writ of Error upon ' the Ovtlewry, and having aligned Errors thereon, the ſame 


| Trinity Term Phe Court . King's Bench were pleaſed to o reverſe the Outlawry for a Defect of Form | in the Return of the 


8 


: 7 7 
* g 7 by - 
3 Ks 
. 5 8 . "Oy . * _ 2 Iz x 8 — 5 4 
1 1 85 
3 4% Aa a * 


ed mol gracious Speech, e other malicious, pditious, and ſcandalous Matters, to the Ee in the 
faid Information ſet forth. | „ 


Hilary Term Mr, Viltes pleaded to the Information, Not Guilty and Sir Fletcher Norton, then being his e bY 
i: watts oh Aer . joined Iſſue in that Character for his Majeſty. 


Sittings after The Cauſe was tried by a Sp pecial Inry of the Cog ty of eater nel the * a full and fair 


ſame Term, Trial, was convicted of the Offences charged i in the Information. 


Mr. Wilkes having withdrawn himſelf into Parts beyond the "os Proceedings to Outing were had againſt 
him, upon the avove-mentioned Conviction; and, a | | 


Ov 1ft Nov. Mr. Wilkes was outlawed ; and 


1764. 


in Eater: He was apprehended by the Sheriff of Middleſex, 1 virtue of a Writ of Copias ut Agamen, and being brought 


Term yr, into the Court of King's S Bench, was committed to the Cuſtody of the Marſhal of that Court. . \ 
were argued in that and the following Term. 


following, Sheriff to the Writ of Exigent. 


Mr. Viltess Council 3 ſurmiſed to the Court ſome We which, if ivailable, ought to have been 
moved in Arreſt of Judgment, and for a new Trial, the Court relaxed their general Rule, requiring ſuch 
Applications to be made within the Firſt Four Days of the Term immediately following the Conviction, and 
indulged Mr. Wilkes with Leave to move HOW, 88 well in Arreſt of Judgment, as for a new Trial. Ys 


The Ground of the Motion i in Arreſt of Judgment, was to the Information having been exhibited by the 
Solicitor General; and it was argued by the Council for Mr. J/ilkes, that the Solicitor General was not the 
proper Officer, nor had any Authority, to exhibit an Information; and if he was veſted with ſuch Authority, 
it could only be temporary, during the Vacancy of the Office of Attorney General, and it did not appear by 
the Proceedings, that the Office of Attorney General was at that Time vacant. 


The Application for a new Trial was founded upon an Objection to an Order made by the Lord Chief Juſtice 
of the Court of OT s Bench, for N the Information after Iſſue had been joined, and the Record of the 
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The Court, vr a Eg Council, unanimouſly > both the 8e and ok Time tocon 
dm of cheir Judgment upon the Convidtion. 2 . 


17June 1768. Mr. Wilkes being brought into bort to receive a was s ſentenced to pay a Fine of 500 J. and to be 
impriſoned Ten Calendar Months 1 in the Cuſtody of the Marſhal. 225 


Mr. Wilkes bath brought a Writ of Error in Parliament upon the © Judgmene of od : Cour of King's Bench, 
and el the following Matters for Error: 


1. . That no Judgment ought to have been given againſt him. 


2. „Ther it does not appear that Sir Fletcher Norton, by whom the Inforniation was exhibited, had any lawful 
Phe Warrant, or Authority to exhibit the ſaid Information, and therefore the Jpdgnient 1 is not CHA. 
e to convict Mr. Wi ies, and to ground the aforeſaid Judgment againſt him, | : 


| 209. That there is a Varikiee between the Record and the original Information, conſiſting in a aa in @ Bo dt 35 00 I 
Record Mr. Wilkes is charged with having publiſhed, and cauſed to be printed and publiſhed, the reſpeclive Lr: = ©, __ 
bels and Compoſitions therein ſpecified, as reſpectively containing (amongſt other Things) to. the Tenor and _ „„ / ox 
fe& in the Record in that Behalf ſpecified, whereas in the original Information he is charged with havi Pn et - Wal 


' liſhed; and cauſed to be printed and publiſhed, the reſpective Libels and Compoſitions. erein ſpeci 
reſpectively containing, amongſt other Things, to the Purport and Effect in the ſaid original HHN 


_ Behalf _—_— and i in order: to 7 this e Mr. N. W a Writ of FO to 2 WY 7% A 
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An Information for an Offence is a Surmiſe or Suggeſtion upon Record, on Behalf of the King, to à 
Court of Criminal Juriſdiction, and is, to all Intents and Purpoſes, the Suit of the King; and it 
will be difficult to aſſign a Reaſon, why his Majeſty ſhould not have equal Liberty with the Sub- 


_ je, of commencing and proſecutingyhis Suits, by thoſe Perſons whom he thinks fit to confide 
in and employ. T9 1 1 | 


5M 


The Attorney and Solicitor General are inveſted, by their Office, with general Authorities, to 
commence and proſecute the Suits of the Crown: Ir is true, the Attorney General, as the ſuperior 
Officer, has the Direction and Controul of his Majeſty's Proſecutions, in which the Solicitor 

General ſeldom interferes ; but it is equally true, that during the Vacancy of the Office of At- 


torney General, all the Suirs of the Crown, both Criminal and Civil, are commenced, proſe- 
cuted, and carried on by the Solicitor General. | 


At the Time this Information was filed againſt Mr. Wiltes, the Office of Attorney General was vacant, 
and conſequently the Solicitor General was the proper Officer to exhibit it; but it has been, and 
probably will again be, contended by the Plaintiff in Error, that the Fact of the Vacancy ought 
to appear upon the Record. The gnly Pretence for ſuch Averment is to inform the Court of 
the Vacancy, as an Inducement to receive the Information from the Solicitor General: But 
there is no Neceſſity for that Intelligence z the Attorney General is, in Truth, an Officer of, 
and has a Place in, the Court of King's Bench, and the Court will take Notice of the Vacancy of 
the Office; and there are a Multitude of Inſtances of Suits commenced and proſecuted by the 


Solicitor General on the Behalf of the Crown, without any Averment or Notice taken of the 
Vacancy of the Office of Attorney General. 


If the Circumſtance, of an Information being filed by the Solicitor General furniſhed any real 
Ground of Objection to the Proſecution, yet it is conceived that the Plaintiff in Error is now 

precluded from availing himſelf of it; it could at moſt amount only to an Irregularity, and the 
Remedy muſt have been by Application to the Court to have the Information taken off the File, 

or the Proceedings ſtayed : It could never be a Cauſe of Demurrer, or of an Arreſt of Judg- 
ment, or a Ground of Error; and n leaded. S Offence, 2 | u, es — 

pointed Attorney General, adopted the Information, joined Iſſue with the Plaintiff in Error, and 

proſecuted the Suit to a Conviction. Fas of IM 


The Third Error aſſigned is, upon a ſuppoſed Variance between the Record and the original Informa- 
tion; but the Fact does not warrant that Objection: And it is conceived, that the ſaid ſuppoſed 
Error is ſo aſſigned, only for the Purpoſe of introducing into the Cauſe a Matter, which the 
_ Plaintiff in Error has thought proper frequently to allege as a Subject of Grievance and Com- 
| Plaint ; and although there is not the leaſt Colour for the Complaint, yet as the Manner, in 
which it has been urged, ſeems ro touch upon the Honcur of the Crown in the Adminiſtration 
of Juſtice, and highly to concern the Credit and Dignity of his Majeſty's Court of King's Bench, 
it is greatly to be lamented that it cannot be brought judicially before your Lordſhips: The real 
Truth of the Cafe being nothing more than this, That by the Order of the Attorney General, a 
' Summons was directed to be applied for, after Iſſue joined, and before the Trial, from One of the 


lunaadges of the Court in the uſual Courſe of Buſineſs; and a Summons was accordingly applied 
8 for and obtained from the Right Honourable Lord Mansfield, for an Attendance, to ſhew Cauſe 


why. the Information ſhould not be. amended, by altering the Word “ Purport” for that of 


© 42+ +: ** Tenor*? throughout the Information (except in the Firſt Place) which, upon ſuch Attendance | 
by the Clerks in Court on both Sides, was accordingly ordered, and the Amendment made. 
wh 


7 Mr. Wilkess Council made no Objection to this at the Trial, nor in the enſuing Term, as 


& 
* | 


Mm ight have been done, and not till Trinity Term 1768, when that Amendment was made one 
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% 


F<... Ground vf a Motion in Arreſt of Judgment; but as ſuch an Objection could not be regularly 


made in Arreſt of Judgment, the Court were pleaſed to give him Leave to make it upon a Mo- 


"= 


>” tion for a. new Trial; and the fame being made accordingly, and it clearly appearing, that the 


1 


made in Conformity to a Multitude of Precedents, and to the conſtant Uſage of 


te Court; and that it was not, and could not be, of any Prejudice to the Defendant; and that 


mphining. of it, as he might have done, had 
ruf che Obje@wnjras @ Foint on w kno 


* i 


le himſelf, inftead of co 


For theſe and other Reaſons to be offered at the Karing, it is hoped the Judgment 
| of the Court of King's Bench ſhall be affirmed. #4 e bs 
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